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WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

KIRKLEES COUNCIL (HUDDERSFIELD PUBLIC BRIDLEWAY 231 – SANDY LANE 

TO NETHER MOOR ROAD, SOUTH CROSLAND) PUBLIC PATH MODIFICATION 

ORDER 2018 

PINS REFERENCE: ROW/3202859 

 

 
CLOSING SUBMISSIONS ON BEHALF OF KIRKLEES COUNCIL 

 
 
 
Document references are in square brackets. 
 

Introduction 

 

1. Kirklees Council (“the Council”) as the surveying authority for its administrative area 

made the Kirklees Council (Huddersfield Public Bridleway 231 – Sandy Lane to Nether 

Moor Road, South Crosland) Public Path Modification Order 2018 (“the Order”) [B1-

B4] on 24th January 2018. 

 

2. The Order was made under section 53(2)(b) of the Wildlife and Countryside Act 1981 

(“the 1981 Act”) in consequence of the occurrence of an event specified in section 

53(3)(c)(ii), namely, the discovery by the Council of evidence which (when considered 

with all other relevant evidence available to them) shows that a highway shown in the 

definitive map and statement as a highway of a particular description ought there to be 

shown as a highway of a different description. The Order downgrades a BOAT to a 

bridleway. 

 

3. The relevant definitive map and statement is the West Yorkshire Metropolitan County 

Council Definitive Map and Statement for the Kirklees Area, which has a relevant date 

of 30th April 1985 (“the 1985 DMS”) [G1-G4]. 

 

4. The route which is the subject of the Order runs from Sandy Lane in the west past 

Nether Moor Farm to Nether Moor Road in the east (“the Order Route”). It is shown 

by a continuous black line, and numbered 231, on the map part of the 1985 DMS. In 
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the statement part of the 1985 DMS, the Order Route is described as a byway open to 

all traffic (“BOAT”) which commences in Sandy Lane at Greengate Knoll and proceeds 

in a north easterly direction (path no. 233 joins from north east at Nether Moor Farm) 

terminating at Nether Moor Road. 

 

The interpretation of the 1985 DMS 

 

5. The Council considers that the Order Route is shown in the 1985 DMS as a BOAT. The 

Council accepts that the Order Route is shown by an incorrect notation on the map. The 

correct notation for a BOAT is either a continuous brown line or a continuous line with 

arrowheads alternately above and below the line1. Nevertheless, the statement, which 

clearly describes the location and alignment of the Order Route, makes clear its status 

as a BOAT. The interpretation of the 1985 DMS should be a practical one which 

involves the map and statement being examined together: Norfolk County Council v 

Secretary of State for the Environment, Food and Rural Affairs2. Approached in that 

fashion, the simple and straightforward interpretation is that the defect in the line 

notation on the map is a no more than a technical error and that, considering the map 

and statement together, the correct interpretation of the 1985 DMS is that the Order 

Route is shown as a BOAT. 

 

6. No persuasive case against this interpretation of the 1985 DMS has been advanced on 

behalf of the Objectors to the Order (Mr and Mrs Bradley) and, indeed, in seeking a 

modification of the Order which deletes the entire Order Route and cites section 

53(3)(c)(iii) of the 1981 Act, it is implicitly accepted on behalf of the Objectors that the  

Council’s interpretation is correct. Section 53(3)(c)(iii) is only engaged if the Order 

Route is shown as a public right of way of some description in the map and statement 

and no suggestion is made on behalf of the Objectors that the 1985 DMS shows the 

Order Route as any right of way other than a BOAT. 

 

7. It follows from the interpretation of the 1985 DMS urged by the Council that any 

definitive map modification order (“DMMO”) to downgrade the Order Route from a 

                                                
1 Schedule 1 to The Wildlife and Countryside (Definitive Maps and Statements) Regulations 1983 as in force at 
the time of the 1985 DMS and now, to the same effect, Schedule 1 to The Wildlife and Countryside (Definitive 
Maps and Statements) Regulations 1993.  
2 [2005] EWHC 119 (Admin) at paragraph 38. 
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BOAT to a right of way of a lower status needs to be made under Section 53(3)(c)(ii) 

of the 1981 Act. 

 

The failure to include the Order Route in the 1985 Omnibus Modification Order 

 

8. It also falls to be noted at this stage that part of the evidence now discovered has 

revealed that the Order Route was never included in the 1985 Omnibus Modification 

Order of 22nd October 1985 (“the Omnibus Order”) [I41-I47] which preceded the 1985 

DMS and was made, inter alia, to give effect to modifications in accordance with 

section 55(5) of the 1981 Act. This provided, inter alia, that where a review of a map 

and statement prepared under the National Parks and Access to the Countryside Act 

1949 (“the 1949 Act”) had begun but was abandoned after a draft map and statement 

had been prepared and the period for making representations or objections had expired, 

the surveying authority should, by order, modify the map and statement under review 

so as, in effect, to show modifications which were not the subject of objection or 

representation or were ones where all such objections or representations had been 

withdrawn.  

 

9. In this case the original 1975 definitive map and statement (“the 1975 DMS”) prepared 

by the West Yorkshire Metropolitan County Council (with a relevant date of 20th April 

1966) [H40-H44] was published on 10th July 1975 [H38, H39]. The 1975 DMS showed 

the Order Route as a road used as a public path (“RUPP”). Upon review, carried out 

under section 33 of the 1949 Act, as amended by the Countryside Act 1968 (“the 1968 

Act”) of public paths and RUPPs3, the status of the Order Route was modified in draft 

in 1979 to a BOAT [H52-H55]4 with the draft revised map and statement being 

published on 25th February 1980 [H71]. No objections or representations were 

forthcoming in relation to the Order Route at this stage. Subsequently, on 27th January 

1984, the West Yorkshire Metropolitan County Council was directed by the Secretary 

of State for the Environment [I14-I16] to abandon the review. The preconditions for the 

inclusion of the Order Route in an order modifying (or reclassifying) it from a RUPP 

                                                
3 The 1968 Act included in Part III of Schedule 3 a specific duty to reclassify RUPPs as BOATs, bridleways or 
footpaths. 
4 The notation on the draft review map [H53] (a broken line and small arrowheads) served for a both a RUPP and 
a BOAT under regulation 3 of The National Parks and Access to the Countryside (Amendment) Regulations 1970 
[OMA Doc. No. 33] but the draft review statement [H54] makes it clear that the Order Route was a BOAT.  
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to a BOAT were therefore met but this was not carried into effect in the Omnibus Order 

and no other order has been found which achieves this outcome.   

 

10. Notwithstanding the absence of evidence of an underlying order, the 1985 DMS does 

(as above) show the Order Route as a BOAT. No one argues that the lack of an order 

renders the 1985 DMS a nullity so far as concerns the Order Route and it is plainly not 

the case that the present inquiry process has the power to set the 1985 DMS aside in 

respect of the Order Route. Unless a court were to do that, matters must proceed on the 

basis that the 1985 DMS is formally valid in respect of the Order Route. Be that as it 

may, the Council accepts that the lack of an order for the reclassification of the Order 

Route from a RUPP to a BOAT is indicative of error in the preparation of the 1985 

DMS and that, as such, the case for a Trevelyan5 evidential presumption in favour of it 

(in particular, to the extent of vehicular rights6) is diminished.  

 

The conclusive evidence provision in section 56 of the 1981 Act and the Trevelyan evidential 

presumption 

 

11. Further, the Council accepts that, in the course of these proceedings, the conclusive 

evidence provision found in section 56 of the 1981 Act has no application: see the 

Norfolk County Council case7 which establishes that, at review stage under section 53 

of the 1981 Act (which is where matters currently stand in the present case), the only 

presumption which is capable of applying is the evidential presumption identified in 

Trevelyan8. Subject to the application of that presumption, as explained below, the 

Council considers that the question of whether the Order Route is a right of way and, if 

so, its status, requires to be approached by reference to the evidence as a whole. 

 

12. The Trevelyan evidential presumption as found in the speech of Lord Phillips MR is as 

follows: “[w]here the . . . inspector . . . has to consider whether a right of way that is 

                                                
5 Trevelyan v Secretary of State for the Environment, Transport and the Regions [2001] EWCA Civ 266, in 
particular at paragraph 38. 
6 A RUPP could only be reclassified as a BOAT under paragraph 9 of Part III of Schedule 3 to the 1968 Act if, 
under paragraph 10(a), a vehicular right of way had been shown to exist (but the question of the suitability of the 
way for vehicular traffic and the question of whether undue hardship would be caused if vehicular rights were to 
be extinguished were also to be taken into account). The existence of vehicular rights was a precondition to 
reclassification as a BOAT: see Kind v Secretary of State for the Environment, Food and Rural Affairs [2005] 
EWHC 1324 (Admin) at paragraph 16. 
7 [2005] EWHC 119 (Admin) at paragraph 63. 
8 [2001] EWCA Civ 266. 
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marked on a definitive map in fact exists, he must start with an initial presumption that 

it does. If there were no evidence which made it reasonably arguable that such a right 

of way existed, it should not have been marked on the map. In the absence of evidence 

to the contrary, it should be assumed that the proper procedures were followed and 

thus that such evidence existed. At the end of the day, when all the evidence has been 

considered, the standard of proof required to justify a finding that no right of way exists 

is no more than the balance of probabilities. But evidence of some substance must be 

put in the balance, if it is to outweigh the initial presumption that the right of way exists. 

Proof of a negative is seldom easy, and the more time that elapses, the more difficult 

will be the task of adducing the positive evidence that is necessary to establish that a 

right of way that has been marked on a definitive map has been marked there by 

mistake.”9  

 

The case for footpath status of the Order Route by reference to the 1975 DMS 

 

The initial presumption 

 

13. The Council considers that the preparation history of the 1975 DMS evidences that the 

Order Route is a public footpath. The 1952 draft schedule [G93-G94], prepared by the 

County Borough of Huddersfield, describes it as a footpath and no objections were 

received when this was advertised [G95]. The further draft schedule produced (again 

by the County Borough of Huddersfield) in 1966 [H23-H24] describes the Order Route 

as a footpath (CRF) with the draft map [H16-H20] showing it as a RUPP. Again, this 

was not the subject of objection. In due course this was reflected in the 1975 DMS with 

the map showing the Order Route as a RUPP [H42] and the statement describing it as 

footpath (CRF) [H44].   

 

14. The status of the Order Route as a RUPP in the 1975 DMS appears to be linked with 

the attribution to it of the descriptive label “CRF”. Lord Denning explained the 

terminology “CRF” in the case of R v Secretary of State for the Environment, ex p 

Hood10 in the following way: “[w]hen the local authorities came in 1949 to prepare 

their maps under the statute, they divided the last category ‘road used as a public path’ 

into two sub-divisions which have no statutory authority. They divided them into ‘CRF’ 

                                                
9 At paragraph 38. 
10 [1975] 1 QB 891. 
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and ‘CRB’ which denoted ‘cartroad footpath’ and ‘cartroad bridleway’, meaning 

respectively that there was a public footpath along a cartroad, or a public bridleway 

along a cartroad. In that division the local authorities did not mean to say whether the 

cartroad was public or private for carts, because they did not know which it was. They 

only meant to say by CRF that there was a public footpath along a road: and by CRB 

a public bridleway along a road. That division was misleading because each of those 

subdivisions CRF and CRB was shown in the map as a ‘road used as a public path’. 

That meant that it was shown as a ‘highway, other than a ‘public path’’ i.e., other than 

either a footway or a bridleway. Being a highway, it meant that it was a public cartway. 

Thus, CRF and CRB designated a public cartway used mainly for the purposes for 

which footpaths and bridleways are used.”11  

 

15. The 1949 Act contained a conclusive evidence provision, the relevant terms of which 

in section 32(4)(b) were that, where the map showed a RUPP, the map should be 

conclusive evidence that there was at the relevant date “a highway as shown on the 

map, and that the public had thereover at that date a right of way on foot and a right 

of way on horseback or leading a horse, so however that this paragraph shall be 

without prejudice to any question whether the public had at that date any right of way 

other than the rights aforesaid”.  

 

16. As above, no conclusive evidence presumption is presently engaged. And the Council 

does not rely on any Trevelyan evidential presumption derived from the 1975 DMS to 

support bridleway status for the Order Route. The case for this is undermined by a 1974 

West Yorkshire Metropolitan County Council memorandum (“the 1974 

Memorandum”) [H37] which states, inter alia, that “the classifications of routes as 

between F.P, F.P. (CRF) & B.W. appear to depend purely on the physical 

characteristics with no regard to historical use either probable or actual.” However, 

the Council does consider that there is an evidential presumption of footpath status and 

that this is not displaced by other evidence, including the 1974 Memorandum. 

 

17. The fact that the Order Route appeared as a footpath on the 1952 draft schedule means 

that it was reasonable to allege that it existed as such and that, in the absence of evidence 

to the contrary, it is to be assumed that proper procedures were followed and that the 

                                                
11 At pp 897F-898A. 
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requisite evidence to justify its appearance in the schedule existed. It is known that the 

proper statutory procedure of advertisement of the draft schedule was carried out in the 

present case and that no objection to the Order Route was forthcoming.  

 

Response to counter-factors  

 

Absence of positive evidence of the existence of footpath rights 

 

18. It is not an answer to the above to say that there is no positive evidence of the existence 

of footpath rights. The Trevelyan evidential presumption involves the assumption that 

there was such evidence. It is therefore to be assumed that there was evidence to justify 

the inclusion of the Order Route as a footpath in the 1952 draft schedule and equally as 

a footpath in the 1966 draft schedule (although it is fair to observe that the appearance 

of the Order Route in the 1966 draft schedule would probably have been based on the 

fact that the Order Route had first appeared in the 1952 draft schedule). In this context 

the absence of any evidence in relation to material associated with the 1952 draft 

schedule (such as parish claim maps or schedules) which might evidence the basis on 

which footpath rights were alleged to exist is not a consideration which displaces the 

presumption. A presumption is, by definition, not overcome by saying that there is no 

evidence to support the proposition that the presumption requires to be made. 

 

19. As Lord Denning pointed out in Hood, a definitive map produced in 1952 “was based 

on evidence then available, including no doubt the evidence of the oldest inhabitants 

then living” which evidence might subsequently “have been lost or forgotten”12. 

Hence, of course, the presumption. 

 

The 1974 Memorandum 

 

20. The Council does not consider that the 1974 Memorandum displaces the presumption. 

The 1974 Memorandum does not appear to be directed to the 1952 draft schedule and, 

in any event, relates, on the Council’s submission, only to the classification exercise of 

ascribing the correct status to a right of way – whether it should be classed as a footpath 

or a footpath (CRF) or a bridleway – rather than its existence. This classification 

                                                
12 [1975] 1 QB 891 at 899H-900A. 
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exercise is not to be confused with the later exercise of the re-classification of RUPPs. 

It is a classification exercise across the body of rights of way as a whole. The 1974 

Memorandum refers to classification appearing to depend on physical characteristics 

with no regard to use. One could understand why a footpath along a farm track could 

potentially be considered to be a route of a higher status if the physical characteristics 

of the track were wrongly allowed to influence judgment such that those characteristics 

(be it width of the track, its surfacing or otherwise) would make the route suitable for a 

bridleway or give it the appearance of a road (thus bringing in a CRF classification). 

As Mrs Rumfitt said, the effect of the 1974 Memorandum is to cast doubt on whether 

the Order Route potentially had higher than footpath rights. However, it would be 

difficult to imagine a situation where “classification” could be influenced by physical 

characteristics if those characteristics (such as, say, the presence of stiles and/or the 

absence of means for horses or carts to pass) were such that a route could only be a 

footpath. Mr Carr’s (strong) opinion that the 1974 Memorandum throws the very 

existence of footpath rights over the Order Route into question should not be accepted. 

The general dogmatism of Mr Carr’s evidence should be approached with some 

caution, not least because his fallibility was demonstrated by his error in relation to the 

line notation on the 1979 draft revised map (when the correct position was easily to be 

seen from The National Parks and Access to the Countryside (Amendment) Regulations 

1970 which were appended to the Council’s original statement of case).  

 

Settled land 

 

21. The Objector’s case on settled land does not provide the necessary evidence to defeat 

the presumption. First, and crucially, the Council (correctly) takes the view that the 

status of the land crossed by the Order Route as settled land would have ceased, if not 

on the death of the last tenant for life (Henry Ralph Beaumont) on 19th August 1948 

[OBJ37, OBJ41], then certainly on 22nd April 1950 on the grant of probate to his 

personal representatives [OBJ37, OBJ41]. These propositions are now accepted by Mr 

Carr. At common law a dedication could be inferred at any point thereafter.  

 

22. Moreover, the common law requires prompt action on the part of an owner following 

the end of a settlement in order to defeat a case relying on long use prior thereto: see 
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Regina v West Sussex Quarter Sessions, ex parte Albert and Maud Johnson Trust Ltd13. 

In other words, a dedication can be inferred in circumstances where a relatively short 

period of time has elapsed after land has come out of settlement if there has been 

sufficient user to justify the inference over a combined user period extending both after 

the settlement and prior thereto during its continuance. The clock does not, as it were, 

simply start at the point that the land comes out of settlement, which seems to be the 

basis on which the Objectors’ case proceeds. It is therefore nothing to the point that any 

period of use since the land ceased to be settled before the Order Route was included 

in the 1952 draft map (be it four years from 1948 to 1952 or two years from 1950 to 

1952) might have been insufficient to support an inference of dedication at common 

law. The user in this case (which is to be presumed to have occurred to justify the 

inclusion of the Order Route in the 1952 draft map) is not to be treated as confined to 

the post-settlement period. 

 

23. This is all of a piece with the case of R v Petrie14. The case was one where there was 

evidence of user sufficient to raise an inference of dedication but where the land over 

which the alleged highway had been laid out was under strict settlement. However, at 

some point the land had been conveyed out of the settlement such that there was 

evidence that in 1829 the estate was held in fee simple and that there was an owner 

capable of dedicating the way. A clear explanation of the effect of the case is provided 

in the quotation from Pratt and Mackenzie15 which is set out in the order decision16 

which was submitted [OBJ2] with the Objectors’ statement of case and which it is 

convenient to set out here: “If evidence is given that during the whole course of the user 

the land has been in strict settlement, so that there never was an owner of the fee 

capable of dedicating, the inference of an intention to dedicate cannot be made. The 

onus lies on the person who seeks to deny the inference from such user to show 

negatively that the state of the title was such that dedication was impossible, and that 

no one capable of dedication existed. But if, in answer to such evidence, it is shown that 

at any time during the continuance of the user, the land was, for however, short a time, 

out of settlement, the presumption as to the dedication is let in ...”17 

 

                                                
13 [1974] 1 QB 24 at 37C-F. 
14 119 ER 272. 
15 Law of Highways 17th edition (1923) page 47. 
16 Order Ref: FPS/J1155/7/106 dated 29th September 2016. 
17 See paragraph 40 of the order decision. 
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24. Secondly, the statutory presumption of dedication upon 20 years’ enjoyment by the 

public18 could not be defeated by showing that the relevant land was in settlement: 

Attorney-General ex rel. Yorkshire Derwent Trust Ltd19. All relevant statutory 

provisions were retrospective in their operation: Fairey v Southampton County 

Council20 and the West Sussex Quarter Sessions case (cited in paragraph 22 above). In 

the latter case Lord Denning explained that “enjoyment for 20 years at any period in 

the past, even though 20 years were long before the statute was passed, was sufficient 

evidence on which the way was deemed to have been dedicated as a highway”21.  

 

25. The Council submits that the right of the public to use the Order Route would have first 

been brought into question when the 1952 draft schedule was published in that the same 

showed a footpath which subsisted or was reasonably alleged to have subsisted (section 

27(1) of the 1949 Act) but which could then be the subject of objection (under section 

29). A 20 year period back from this point does not encounter any difficulty by 

reference to the fact that, before 1913-1914, the Order Route had deviated in order to 

accommodate quarrying operations. Mr Carr did not appear to have taken account of 

the retrospective nature of the statutory presumption. 

 

26. For the avoidance of doubt, the Council makes it clear that it does not rely on any 

statutory power of dedication found in the Settled Land Act 1925. Section 56 of that 

Act did confer a power of dedication upon the tenant for life under a settlement but that 

was only in connection with a sale or grant for building purposes, or a building lease, 

or the development as a building estate of the settled land, or any part thereof. This 

power is not applicable in the present case. What the Council does say, however, is that 

the underlying settlement documents are not in evidence in this case. Thus the 

possibility of the existence of an express power to dedicate in these documents22 cannot 

be excluded. 

 

27. Finally, while the Finance (1909-10) Act 1910 evidence is neutral in terms of 

evaluating the status of the Order Route, it does at least show that public rights of way 

                                                
18 Found in section 1 of the Rights of Way Act 1932 as amended by section 58 of the 1949 Act, later incorporated 
in section 34(1) of the Highways Act 1959 and now found in section 31(1) of the Highways Act 1980. 
19 [1992] 1 AC 425 at 438H-439B.  
20 [1956] 2 QB 439 at 458-460.  
21 [1974] 1 QB 24 at 38C. 
22 That such an express power could exist in principle is recognised in paragraph 35 of the order decision 
FPS/J1155/7/106. 
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were in existence over hereditament 4690pt at the time that the land was in settlement 

(assuming that the deduction for the same was not a mistake) and thus could have come 

into being before the settlement arose. The Council and Mrs Rumfitt part company with 

Mr Carr on the coverage of the hereditament by the index plans in evidence and do not 

consider that there are missing plans for some part of the hereditament elsewhere.   

 

Other matters 

 

28. The fact that Order Route was diverted in order to accommodate the quarrying 

operations does not provide a firm basis to displace the Trevelyan evidential 

presumption. There is a divergence of view between Mrs Rumfitt and Mr Carr on the 

question of whether that alteration in the route is a factor counting against highway 

status. Mrs Rumfitt accepts that, while instances can be found where what are presently 

accepted to be vehicular highways have been diverted without due process, on balance 

the diversion is a point which refutes vehicular status; but she makes the further point 

that the same concern to ensure that things were done properly often did not apply with 

equivalent rigour to footways and bridleways. Mr Carr takes the view that the diversion 

of the route points against any highway status. Be that divergence of views as it may, 

the diversion of the route in the early part of the twentieth century goes to the route’s 

status at that point in time. The fact that the route was back on the alignment it now 

follows by 1913-1914 would allow time for the establishment of rights springing from 

user thereafter. 

 

29. The route’s origins as a farm track (if that is what those origins were) do not displace 

the Trevelyan presumption. Public rights along occupation roads are hardly an unknown 

phenomenon.  

 

30. Even taking all matters referred to under this sub-heading and in the above sub-

headings into account in combination, the presumption of footpath status is not 

displaced. The individual factors when combined do not amount to more than the sum 

of their parts. 

 

31. Finally, it is not to be forgotten that if there were no right of way over the Order Route, 

Huddersfield 233 would be a cul-de-sac footpath, which is a less than likely state of 
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affairs and supports the conclusion that at least part of the Order Route is a public right 

of way of footpath status as a minimum. 

 

The case for confirmation of the Order to show the Order Route as a bridleway 

 

Preliminary 

 

32. Turning to the case for confirmation of the Order to show the Order Route as a 

bridleway, the Council puts its case here on the basis of modern user evidence and, in 

particular, on the basis of section 31(1) of the Highways Act 1980 (“the 1980 Act”). It 

does not consider that the case can be made on the basis of documentary material.  

 

33. At the outset the Council submits that the fact that Order Route is shown on the 1985 

DMS as a BOAT does not prevent a user case being made out. That position is 

supported by the case of Powell v Secretary of State for the Environment, Food and 

Rural Affairs23 where the court upheld the confirmation of an order adding, on the basis 

of user evidence, a footpath to the definitive map and statement notwithstanding that 

the footpath already appeared thereon. It was held that the focus of the inquiry should 

be on the use itself and how it would, assessed objectively, have appeared to the 

landowner and that it was not appropriate to look behind such user to what might have 

been disclosed by the definitive map and statement24. There was no additional test of 

whether the reasonable, or reasonably vigilant, landowner would not, even if the use 

was neither by force, nor stealth, nor permission, have been expected to prevent that 

use25.  

 

34. The Supreme Court decision in Barkas v North Yorkshire County Council26 (which was 

considered in Powell) is not relevant because it concerns the quite different issue of the 

effect on the establishment of a village green of the land in question being in public 

ownership and allocated as such by a local authority for recreational purposes. That 

situation has no bearing on the present and the “by right” argument has no purchase on 

the case before the inquiry. Barkas was fully considered by the court in Powell. The 

                                                
23 [2014] EWHC 4009 (Admin). 
24 At paragraph 35. 
25 At paragraph 36.  
26 [2014] UKSC 31. 
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footpath in Powell was already on the definitive map and the conclusive evidential 

presumption in section 56 of the 1981 Act was engaged in that case. The case decides 

that, in evaluating, whether use has been “as of right”, it is not appropriate to look 

behind the use to see what is disclosed by the definitive map and statement. The 

Objectors’ case necessarily involves the contention that Powell was wrongly decided. 

It is not for an inspector to depart from High Court authority on a point of law. 

  

35. For completeness, the Council’s submission on the case summary document produced 

by the Planning Inspectorate and appended to the Council’s revised statement of case 

[OMA Doc. No. 34] is that that document is entirely correct in recording that the 

decision in Powell conflicts with the advice contained in paragraph 4.35 of DEFRA’s 

Rights of Way Circular 1/09, which is based on the proposition that “rights that cannot 

be prevented cannot be acquired”. Powell makes it quite clear that the inclusion of a 

route on the definitive map does not prevent the acquisition of rights over that route by 

user. The advice to the contrary in paragraph 4.35 of the circular must now be regarded 

as incorrect in the light of Powell. 

 

Bringing into question 

 

36. The Council considers that question of when the right of the public to use the Order 

Route as a bridleway was brought into question should be approached by reference to 

section 31(7A) and (7B) of the 1980 Act. It considers that this could have occurred on 

either of two dates. First, this could have been when the Objectors’ application (number 

159) for a DMMO, which was first made in July 2009 [G5-G7], was amended in June 

2012 so as to seek a downgrade of the Order Route from BOAT to footpath (rather than, 

as originally made, from BOAT to bridleway). The relevant 20 year period would then 

be 1992 to 2012. Secondly, if that is wrong, and the right of the public to use the Order 

Route as a bridleway was brought into question when the original application was made 

in July 2009, the Council’s case is not affected. The relevant 20 year period would then 

be 1989 to 2009.  

 

37. Any dispute between the parties on this point is limited to the question of whether the 

bringing into question is 2009 or 2012. Notwithstanding the reservations of Mrs 

Rumfitt with respect to the 2009 date, the Council can afford to be agnostic on this issue 

because nothing appears to turn on it. 
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Sufficiency of user 

 

Introduction 

 

38. The Council submits that the quantity and quality of the user evidence is sufficient to 

sustain the case for a bridleway. It is further submitted that, taken as a whole, the 

evidence clearly establishes that use was without permission. This latter point is 

considered further below. 

 

Live evidence 

 

39. The Council submits that the live, oral evidence in support of the Order has stood up 

well to examination at the inquiry and that it presents a picture of significant use of the 

Order Route by horse riders.  

 

40. The live witness evidence is not undermined by any absence of precise recollection of 

the presence and positioning of gates, poles (or rails) and boulders. Generally, witnesses 

do recall features which are consistent with those present on the Order Route even if an 

exact account of everything which was there escapes them. The key message is that the 

Order Route was (until relatively recently) free from any permanent obstruction. If 

gates did not obstruct passage because they were open, unlocked or could be bypassed 

by a side gate, their precise number and location would not necessarily loom large in a 

witness’s recollection.  The perhaps more unusual feature of a pole or rail which could 

be taken down is, by and large, reasonably well remembered. The timing and 

sequencing of the placement of a boulder, later replaced by two, on the Order Route is 

another matter which should not be regarded as a determinative benchmark in assessing 

the reliability of witnesses’ evidence. Boulders were a feature of many routes in the 

area. They were not something specific to the Order Route. And (until much more 

recent times) they could be bypassed by horse riders, walkers and cyclists in any event.  

 

41. Utility works lasting the periods that the works are said by the Bradleys to have lasted 

here (twelve weeks in 2007 and four weeks in 2008) would also not necessarily figure 

prominently in recollection at the present remove in time (eleven to twelve years). If 

works were observed obviously affecting the Order Route, users would take an 

alternative route or go elsewhere. Sue Carter said that she remembered seeing utility 
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works on the road (not the Order Route) and kept out of the way and Kevin Moore said 

that he probably saw the works and did not use the Order Route. It should occasion 

little surprise that such events would not necessarily be recollected. Utility works are 

an unremarkable feature of modern life. Longer periods of works than those in question 

here might have had more of a lasting impact on the memory. There is also the point 

that users (such as Mark Corrigan and Rebecca Johnson) acknowledged that there could 

well have been some periods when (for whatever reason) they had not used the Order 

Route. Virginia Stewart was able vaguely to remember the works and, having come 

from the Nether Moor Road end of the route, then had to turn back.  

 

Written evidence 

 

42. It is, of course, accepted that written evidence which has not been able to be tested by 

cross examination attracts less weight than oral evidence which has been able to be so 

tested. Nevertheless, the Council submits that there is a substantial body of written user 

evidence which is consistent with the oral evidence presented in support of the case and 

that it should be accorded due weight accordingly. The analyses of use which are 

provided in paragraphs 27-34 of Mrs Rumfitt’s evidence are commended to the inquiry. 

There are also analyses of use accompanying the Leeds Report [I109-I115] which are 

of assistance.  

 

43. The claim of the Objectors that the written user evidence collected since 2015 is tainted 

by alleged encouragement by Bev Corrigan of the completion of user forms regardless 

of use of the route should not be accepted.  Bev and Mark Corrigan dispute the evidence 

of Jonathan Bradley and Thomas Boothroyd and deny that Mrs Corrigan ever suggested 

that users should “just fill in forms anyway”. It is submitted that Bev and Mark Corrigan 

gave cogent and reliable evidence which is to be preferred to that given by Jonathan 

Bradley and Thomas Boothroyd. The implausibility of encouragement of dishonesty 

(for that it was it is) being given in the light of a form which requires the user to certify 

that the facts stated in it are true is obvious. The insistence of the Corrigans that the 

alleged words would never have been spoken and their genuine indignation at the 

accusation speak volumes. They were palpably honest and straightforward witnesses. 

 

44. Moreover, Jonathan Bradley and Thomas Boothroyd were outside the horse trailer (but 

Bev and Mark Corrigan were inside it) when the alleged words were spoken and not in 
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immediate earshot of what was being said inside it, even if they were queuing on the 

ramp to the trailer. Bev Corrigan herself was sitting at a table in the horse trailer 

shielded by the two women with whom the conversation took place. The ability of 

Jonathan Bradley and Thomas Boothroyd to hear clearly what was being said is 

questionable. It is notable that Thomas Boothroyd himself admitted that he could not 

hear much of what was said save, conveniently, the very words of Mrs Corrigan which 

are now in issue which, he thought, were spoken more loudly by her than the rest of 

what she was saying. This defies credibility. So also does Thomas Boothroyd’s claim 

that the fact that he was standing behind Jonathan Bradley explained the fact that the 

latter could hear better than him.  

 

45. The Corrigans’ evidence that it was a very windy day (with its attendant impact on what 

could be heard) should also be accepted. This evidence is entirely consistent with the 

fact that they had set themselves up in a horse trailer rather than in the intended gazebo. 

The Corrigans’ account of the weather conditions is also borne out by the fact that 

Thomas Boothroyd confirmed that the side door to the trailer (on the inside of which 

was displayed the laminated map showing rights of way in Kirklees) was closed, which 

corroborates the Corrigans’ evidence on this point and contradicts that of Jonathan 

Bradley.  

 

46. Jonathan Bradley’s evidence smacked of the telling of a well-rehearsed story. Thomas 

Boothroyd was unable to corroborate any of the surrounding conversation Bev Corrigan 

is alleged by Jonathan Bradley to have had with the two ladies in question. Jonathan 

Bradley was, it is submitted, either making up the claim that Bev Corrigan had 

suggested that forms were “just filled in anyway” or was mistaken. Snatches of words 

or parts of sentences referring to “forms” and “byway” could quite easily be mistaken 

for the alleged words in the ears of a hearer who was predisposed to hear what he would 

like to hear.  

 

47. The recording of Bev Corrigan’s conversation with Jonathan Bradley and Thomas 

Boothroyd further corroborates the Corrigans’ evidence. Bev Corrigan’s conversation 

with Jonathan Bradley and Thomas Boothroyd does not reveal the slightest 

encouragement to take a dishonest approach to form filling. The suggestion was that 

forms could be filled in if the Order Route had been ridden by bike, not that they could, 
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or should, be filled in regardless of whether that was the case. There is no reason why 

any different approach would have been taken with horse riders.  

 

48. Jessica Clare Bryne-Daniel’s evidence of what may have been discussed at meetings of 

Marsden Moody Mares about the approach to form filling by horse riders in respect of 

routes elsewhere (unrelated to the Order Route) should not be given any weight. It is 

an exercise is throwing mud to see if some will stick. Ms Bryne-Daniel’s evidence in 

relation to the “Walkers are Welcome” event (or South Pennines Walk and Ride 

Festival) at the Marsden Mechanics in September 2011 is mistaken in relation to the 

attendance of Mark Corrigan. Mark Corrigan was not there. That is not just his evidence 

but is also the unchallenged (on this point) evidence of Anne Bennett. The latter was 

the Kirklees Bridleway Group representative at the event (as foreshadowed by the 

Kirklees Bridleway Group minutes of 23rd August 2011). She confirms that Mark 

Corrigan was not present at the event at any time. Mark Corrigan was not even a 

member of the Kirklees Bridleway Group in September 2011 nor was he then, or ever, 

a British Horse Society representative (although he has been a member of that 

organisation for the last four years or so). Ms Bryne-Daniel’s evidence is simply wrong. 

The phenomenon of a witness who is firm in recollection but mistaken in fact is nothing 

unusual. 

 

49. The suggestion by the Objectors that the Corrigans have orchestrated a fictitious 

bridleway claim should be roundly dismissed. 

 

Permission 

 

Express permission 

 

50. As to the issue of permission having been given by the Bradleys for people to ride or 

walk the Order Route, the oral and written evidence in support of the Order does not 

begin to support the conclusion that it was. Live witnesses have unanimously painted a 

picture of never having asked for, or having been granted, permission. The 

overwhelming body of the written evidence in support of the Order also confirms that 

use was without permission. Friendly conversations of users with Arthur Bradley (and 

his son) are one thing; a grant of permission is clearly another. Equally, neighbourly 

toleration is not to be confused with express permission (although any such notion of 
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toleration could, at best, explain only a very limited portion of the use).  In Mills v 

Silver27 it was made quite clear that, if there was a principle that prescriptive rights 

could not be acquired where user by the dominant owner of the servient tenement had 

been tolerated without objection by the servient owner, that would be fundamentally 

inconsistent with the whole notion of acquisition of rights by prescription28. And 

encouragement (such as old Mr Bradley’s moving a pole to allow horse riders through) 

is the polar opposite of permission: see Beresford v Sunderland City Council29. 

 

51. In the odd case where a user witness has referred in a rights of way information sheet 

to having been given permission, it is important that such evidence is seen in the context 

of fuller explanations given by those witnesses of what they meant. For example, 

Virginia Stewart’s form refers [AC193] to always having been given permission but 

her oral evidence (consistent with her interview record [I126]) was that what she meant 

by this was that she had never been told she could not ride the track nor had she been 

stopped. She had never verbally been given permission, nor asked for it. While a lay 

person could confuse the absence of objection or challenge to use with having been 

given permission, the two situations should not be confused in law. Mr Bradley was not 

able to point to any occasion on which Virginia Stewart had been given express 

permission by him or his father but could refer only to what he said to her cousin 

(Rachel Liles) in 2009 in a conversation at which Virginia Stewart was not even 

present. (And Mrs Stewart herself says that she was told by Rachel Liles not that 

permission as such was given by Mr Bradley but that he said that there was no objection 

to horse riders and the problem was with off-road vehicles.)  

 

52. In similar fashion, while Janet McCrorie states in her form [AC110] that she was given 

permission, she explains in the form itself that what she meant by this was that she had 

known Mr Bradley since school and he had never asked her not to ride the track. Her 

interview record confirms this position [I116]: “The father used to open the gate and 

they would wave and say hello and had no objection to us using it. I never specifically 

asked for permission, it was just implied permission as they never said anything about 

us using it. It was probably not their track. I never said can I ride up or anything like 

                                                
27 [1991] Ch 271  
28 Per Dillon LJ at 279G-280B (in a passage approved subsequently on several occasions, including by the 
Supreme Court in Newhaven Port & Properties Ltd v East Sussex County Council [2015] UKSC 7 at paragraph 
45).  
29 [2003] UKHL 60 per Lord Bingham at paragraph 7 and Lord Rodger at paragraph 60. 
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that. I saw Mr Bradley senior and Ed lots and they never said we couldn’t ride it or 

that we had permission or anything. It was as with the other rights of access in the area 

open to everyone traditionally.”   

 

53. Likewise, Carol McCrorie’s reference in her evidence form to having been given 

permission in the past by Edward’s father [AC118] must be seen in the context of the 

fuller account provided in her interview record in which she states [I118] that: “We 

were never refused use of the route. The father was the main person there and Ed, the 

boy after. When I first went through you didn’t have to ask, we never asked for 

permission to use it. You would only see them when using it and Ed never stopped us 

using it. It was only after whatever went wrong and they blocked it. The farmer would 

speak to you, not a long chat, just to pass the time of day or if you were waiting for the 

cows to go through. If there were no cows you just went straight through, they never 

complained and we never requested permission. We just assumed it was a byway open 

to all traffic without vehicular use.” Carol McCrorie’s further reference in her form 

[AC118] to Mr Bradley’s having told her daughter, Janet, that he did not mind her 

riding her horses must also be seen in its proper context. It is quite clear from Carol 

McCrorie’s interview record [I119] that this conversation took place in recent years 

after the problems with the route had begun in 2009 and has no relevance to the historic 

position.  

 

54. Very much in the same vein is the evidence of Sheina Scott. Her public rights of way 

information sheet states [AC277] that she was given permission by old Mr Bradley but 

her interview record shows that what she meant by this was that the latter had no 

objection to her use of the route, not that he gave express permission. Thus, the 

interview record states [I129]: “The grandad would open the gates for you when he 

was there. The grandson doesn’t say much, just the wife mostly. She wants to know why 

you are coming through and where you are going. It is only recently that she has started 

to say that it is not a public right of way. We never had permission to use it, you just 

walked up it and past the farm. If Old Mr Bradley was there he would talk to you and 

he never said anything about us using it so you knew it was alright to use it.” Mr 

Bradley’s belief that Sheina Scott would have been granted permission by his uncle 

Herbert is pure surmise based on the flimsiest of premises that the latter lived close to 

the former.  
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55. It is a remarkable feature of the written evidence that the three Bradley sisters 

(conspicuous by their absence as witnesses at the inquiry) have all completed public 

rights of way information forms stating their belief that the Order Route was a 

bridleway: Helen Clark [AC19], Joan Taaffe [AC93] and Catherine Dixon [AC33]. 

These forms are part of a group of forms which were submitted by the Bradleys when, 

in 2009, they first applied to downgrade the Order Route. It again bears emphasis that 

the forms contain a certification that the facts stated are true. The forms also make quite 

clear that the object of their completion is to reach the truth of the matter, whatever it 

may be, and they emphasise that the questions should be answered as fully as possible 

without keeping back any information, whether for or against the claim. Specific 

opportunity is provided to say that the way which is the subject of the form is not a 

public right of way and to provide reasons for thinking as much (if that is what is 

thought).  

 

56. Each sister also accompanied her form with a letter.  

 

57. Helen Clark’s letter (of 29th June 2009 [AC25]) said, inter alia, that “as a child growing 

up on the farm, I remember the occasional walker and a few horses using the lane” and 

“this was, we were told, a bridlepath”. She also stated that “my father was happy to 

allow the walkers and horse riders to use the lane but anyone in a vehicle would have 

been challenged. On the very rare occasion that a neighbouring farmer wanted to travel 

the length of the lane permission was always sought first from my father and now from 

my brother.”  

 

58. Joan Taaffe’s letter (undated [AC99]) variously stated: “my father often spoke of how 

the lane to the farm was a private track but he had no objections to horses travelling it 

and people walking it”; “to allow vehicular access now would negate the purpose of it 

and it would undoubtedly affect the walkers and horse riders who regularly use it”; and 

“the road should return to its original status as a private track allowing walkers and 

riders to enjoy it as they have done for many years”.  

 

59. Catherine Dixon’s letter (of 23rd June 2009 [AC39]) stated that “my father or brother 

have never stopped people walking or horse riding along the track and they accepted 

that this was a reasonable thing to do in the countryside”. 
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60. These accounts are very far removed from describing riding and walking along the 

Order Route only with the landowner’s permission. The fact that they were written at 

the beginning of the dispute before attitudes have hardened and positions have become 

entrenched is a factor which enhances the case for giving them weight (as is the fact 

that they contain admissions against interest). The point raised by the Objectors that 

they should somehow be given less weight because they were submitted as part of the 

evidence in respect of a withdrawn application lacks any merit. First, the evidence 

remains as evidence, to be considered regardless of the withdrawal of the application. 

But, secondly, the user evidence that was collected to support the original application 

(Kirklees number 159) was nevertheless resubmitted as part of the second application 

(Kirklees number 182). It is nothing to the point that this resubmission of the evidence 

was, Mrs Bradley said, a mistake. 

 

61. Mr Robert Edward Bradley has also given an earlier written account of matters which 

bears no real relationship to the case now presented in his evidence that walking and 

riding on the Order Route has been limited to a small number of expressly permitted 

users. Mr Bradley’s letter to the Council of 13th June 2012 [I149] is of particular 

significance in this respect. This letter was written some three years after the first 

germination of problems in 2009 and the original application to downgrade. In that 

letter Mr Bradley states that “my father always allowed horse riders and walkers to 

walk along the lane to the farm to visit us and in later years, as a result of his love of 

horses, he always allowed riders and horses to travel the track. This was not with the 

intention of creating rights or curtailing rights but because he liked to see the horses 

and appreciated them as part of his rural life. Horses still travel the track now and I, 

as my father before me, have always allowed this to happen.” There is no mention here 

of permission having been granted. When vehicular use is mentioned, the letter is 

careful to spell out that the same only took place with permission. The significance of 

pointing out whether user was permissive or not was clearly something that Mr Bradley 

appreciated at the time. This wholly undercuts the claim that the reference to 

“allowing” horse riders to travel the route meant permitting them to do so. When Mr 

Bradley intended to refer to permission in the letter he stated as much in terms. 

According to Angela Bradley, permission was so important that it was something that 

Mr Bradley told her about when he took her to Nether Moor Farm for the very first time 

in 1983. 
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62. Mr Bradley also states in the letter that he has “provided information which proves that 

the track I own was only ever surveyed as a footpath or potentially a bridle path which 

is the way it has operated for decades.”. 

 

63. In a reference to one of the documents identified in the letter (14C – which relates to 

the draft review of the 1975 DMS) Mr Bradley states that the fact that the document 

had shown the Order Route as a bridle path “can be acceptable as my father allowed 

horses and walkers to use the path unchallenged but should the same horse have 

attempted to travel along this track in a horse box pulled by a Land Rover I can assure 

you that he would have stopped them from doing so”. This confirms that what was 

intended by the word “allowed” was not that use was expressly permitted but simply 

that it was not challenged. 

 

64. The picture painted in this letter is not one of expressly permitted user of riders and 

walkers but of tolerant acquiescence of this. It corresponds with, and corroborates, the 

strong flavour of the user evidence that old Mr Bradley was a good natured individual 

(“a very nice chap” according to Kenneth William Bates) who graciously accepted 

riders and walkers on the Order Route but drew the line clearly at vehicular use (which 

did require to be expressly permitted).  

 

65. The present attempt by the Bradleys to back pedal from these accounts should be 

viewed with a considerable measure of scepticism and, the Council submits, rejected.  

 

66. Mrs Bradley condemns herself from her own mouth by her admission (paragraph 2.30 

of her witness statement) that she was prepared to put forward a case she did not believe 

in as “a means to an end”. The attempt to suggest that the Council misled her is a 

hollow endeavour to try to explain away and shift blame for having presented evidence 

which it is now wished had not been given. Mrs Bradley’s public rights of way 

information form [AC11] – which states that her belief was that the Order Route was a 

bridleway - was originally completed in 2011. To suggest that she and her husband 

were still relying at this time on an alleged remark made two years earlier by Mr 

Harrison of Kirklees – that a bridleway was the best they were going to get – is difficult 

to credit. The remark is undocumented. The Council does not concede that it was made 

but, if it was, what it might suggest is that it was made by way of response to having 

been told that riders had come through without objection (rather than with permission). 
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But, in any event, Mr Harrison was already sending emails to Mrs Bradley at the end 

of 2009 which raised the issue of whether there was any evidence to change the 

originally surveyed status of the Order Route as a footpath, not a bridleway, to a RUPP. 

There was the opportunity, in the light of this, to ask Mr Harrison whether he still 

considered the position to be that the best outcome the Bradleys could hope for was a 

bridleway. Similarly, when confronted with a rights of way information form making 

it plain that it sought the truth, expected nothing to be held back and required the user 

to confirm that what was put in it was true, one might have expected there to be a 

reconsideration by Mrs Bradley of what needed to be said on the form.  

 

67. It is also not credible to suggest that by 13th June 2012 (when Mr Bradley wrote his 

long letter to the Council [I149], containing the passages referred to above), the reason 

for absence of any reference to horse riders using the track with permission is because 

of a false understanding, traced back to an early, oral officer response from Kirklees in 

2009, that the best that could be achieved was a downgrade of the Order Route from a 

BOAT to a bridleway. This letter was written at the very point when the downgrade 

sought was changed to seek not bridleway, but footpath, status for the Order Route. 

(See the Council’s acknowledgment of 27th June 2012 [OBJ104] of the resubmitted 

application to downgrade.) Moreover, much the same account of use of the Order Route 

by horse riders and walkers which appears in Mr Bradley’s letter of 13th June 2012 is 

repeated in Mr Bradley’s later letter of 4th December 2013 [I162], which shortly 

predates the second application (Kirklees number 182) made in February 2014 [M5] to 

record on the definitive map footpath rights only up to the point where Huddersfield 

footpath 233 diverges from the Order Route. The claim (not conceded) of Angela 

Bradley that she was told by Giles Cheetham (which she never documented 

contemporaneously) that there could be no such thing as a permissive bridleway is an 

equally unsatisfactory explanation of the complete absence of reference to horse riding 

on the Order Route being with permission. (And, of course, if Mr Cheetham was saying 

that a permissive bridleway was not a right of way which could be the subject of a 

modification, there would be nothing wrong with that advice anyway.)  

 

68. By 2011 or 2012 the Bradleys were hardly innocents abroad. The detail of Mr Bradley’s 

letter of 13th June 2012 shows a good working grasp of public rights of way. Mrs 

Bradley is clearly a diligent and resourceful researcher. The Bradleys also had access 

to their own local, retained solicitors, Bailey Smailes, and, in 2011, had engaged the 
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services of a London firm, Thring, Townsend, Pemberton and Lee who, amongst other 

things, had pursued freedom of information requests with the Council on behalf of the 

Bradleys in relation to the Order Route. While that firm did not remain on the scene, it 

is hardly the case that the Bradleys were without their own independent legal advice or 

access to the same. In 2013 the Bradleys again had recourse to Bailey Smailes who 

were involved in February and May of that year with the compilation of statements and 

plans deposited with Kirklees under section 31(6) of the Highways Act 1980 [I83-I96]. 

By the time of Mr Bradley’s letter to Kirklees of 4th December 2013, Mr Dunlop had 

taken up his advisory role (having met the Bradleys in October 2013: see paragraph 

2.35 of Angela Bradley’s witness statement).  

 

69. Apart from the inconsistency of the Bradleys’ present case on express permission with 

their past accounts of riding and walking use of the Order Route, that case has its own 

general difficulties even as now put forward.  

 

70. First, the case relies, essentially, on historic permissions granted orally. There is no 

documented record of any permissions having been expressly granted. The first 

reference in documentary material to permission having been granted is in Mrs 

Bradley’s email to Bev Corrigan of 19th September 2014 [I138]. The Corrigans, 

understandably, saw this as an attempt to force permission upon them but, as it is, the 

email only refers to permission for the future and does not suggest that past horse riding 

on the Order Route has been permissive. Equally, in times past there have been no signs 

or notices on the Order Route to indicate that use of the Order Route was permissive, 

signs of any description not appearing until, at the earliest, the end of 2013 (as referred 

to in Mr Bradley’s letter of 4th December 2013 [I162]). 

 

71. Secondly, the Bradleys’ case on express permission depends in significant part on what 

might be termed “umbrella” permissions under which a permission granted to certain 

family members is somehow to be taken to be a permission granted to all family 

members or permission granted to a group representative is taken to be permission for 

all group members. The high water mark of this is the permission said to have been 

granted orally by Mr Bradley when at secondary school to Mary Whitham. I leave the 

specifics of this claim aside for the moment but focus on the more general point at this 

stage. Another example is the permission said to have been granted to Pauline Murray 

for her riding school. The difficulty with such a notion is how an “umbrella” permission 
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can then be taken to have been communicated to others and how far it might extend. 

Why, for example, would the alleged permission to Sue and Mary Whitham (now 

Chadwick and Wilkinson respectively) cover someone such as Paul Chadwick or 

Andrea Whitham who subsequently married into the Whitham family, or to later born 

family members such as Anna Chadwick? Does the permission extend to all relations; 

does it cover friends riding with the family in question? It is to be noted in this context 

that: neither Jane Whittell (part of the Whitham family) nor Andrea Whitham (who 

married into it) were aware, or told, of any permission given by the Bradleys;  Rebecca 

Johnson, Pauline Murray’s daughter, had no knowledge of any permission granted to 

her mother; and Jane Gillespie who quite often rode with Pauline Murray (although 

also rode quite often on her own) was never told by Pauline Murray of any permission. 

 

72. There is a further point about “umbrella” permissions which relates to the plausibility 

of any such arrangement. There would be no real way of knowing whether a user was 

allowed as part of an “umbrella” permission unless he or she could then be specifically 

recognised as part of the group in question. This difficulty is exemplified by Mr 

Bradley’s claim that he was able to recognise people who came from Pauline Murray’s 

riding school even though he did not know their names. Mr Bradley was not able to 

explain how this was possible. No claim was made that such riders wore distinctive 

clothing which would mark them out as being from the riding school. Horse riders can 

generally be expected to all look fairly similar from a distance, attired in the usual 

clothing of equestrians and equipped with a riding hat. It might well be thought that it 

would be difficult to see who they were unless close by and, even then, recognising 

them as part of the permitted group would not be possible unless they had been seen 

before with that group. And, of course, Mr Bradley’s attention would in the most part 

have been focused on his work, not on the occurrence of an event – the passage of horse 

riders – which has never been in issue until recent times. 

 

73. Thirdly, there is not a single instance (save perhaps for Mr Bradley’s encounter with 

Sue Carter – who denies that she asked for and was given permission) of any user ever 

having been challenged on the basis that his or her use was not permitted. It is 

inconceivable, in the light of the extensive evidence of use, that the explanation for this 

is that all observed users were thought by the Bradleys to be permitted. Much more 

likely is it that horse riders were simply accepted and allowed to come through without 
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objection or challenge, as the user evidence indicates (and in line with what the 

Bradleys have previously said). 

 

74. Fourthly, even if some horse riders were given permission, it does not follow that the 

majority were, or that the use overall was permissive rather than “as of right”. 

 

75. On the specific question of Mr Bradley’s account of having given permission to Mary 

Whitham (and, so it is said, to the Whitham family) in a conversation while they were 

at secondary school together, this account is disputed. Mary Wilkinson (née Whitham) 

states in her statutory declaration that the conversation did not occur. Sue Chadwick 

(née Whitham) has no knowledge of the permission (her second statutory declaration 

in particular refers) and Jane Whittell (née Whitham) was not aware of any such 

permission either. It is inherently improbable that the conversation would have occurred 

given that the Whithams had already been riding the Order Route since moving to the 

Airfield in 1971, several years before Mr Bradley started secondary school in 1976, and 

considered that they had a right to do so. Mary Whitham would have had no reason to 

raise the issue of permission with Mr Bradley. Mr Bradley’s evidence on this point 

should be rejected. 

 

76. The Bradleys, supporting evidence on the issue of permission amounts to very little. 

Mrs Bradley herself has no real first hand evidence to contribute on the topic. Turning 

to others, David George Boothroyd’s account of Mr Bradley having told him, when 

they were young children at play, that horse riders were coming through with 

permission suffers from the twin defects of being hearsay and improbable. The letter of 

23rd June 2009 [I145] which Mr Boothroyd wrote with his brother contrasts permission 

having been granted for motorised use with the position in respect of walkers and riders: 

“We do know that people now use the lane to walk and horse riders travel it and the 

Bradleys have never had an objection to this.” 

 

77.  Pauline Goldsbrough’s evidence in relation to permission was about travelling the 

Order Route by car on a few occasions in the 1970s. This casts no light on the question 

of whether much later use by horse riders and walkers was with permission. The 

evidence of her brother, Kenneth William Bates, in relation to riding a bicycle on the 

Order Route with permission, similarly relates to a time (before 1979) long pre-dating 

the relevant periods with which the inquiry is concerned. It is also to be noted that, 
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Robert Bates (who Pauline Goldsbrough said was her cousin) completed an evidence 

form [AC5] which stated that his belief was that the Order Route was a bridleway and 

mentioned permission only in the context of his use of the Order Route to transport hay 

by tractor and trailer.  

 

78. Darrel Clegg’s “understanding” that riders or walkers used the route with permission 

seems to be traced back to a single incident in the early 1980s when he says that Herbert 

Bradley asked him to move a vehicle so as not to block entry to Huddersfield 233 and 

that, when he (Mr Clegg) said that people could go straight on along the Order Route 

anyway, Herbert told him that that was not the case. In its own terms this evidence is 

neither evidence of a challenge to any user of the Order Route nor is it evidence of any 

grant of permission to users. At best it might illustrate Herbert Bradley’s attitude to the 

Order Route but, regardless of that: horse riders were using the Order Route at this point 

in time (see, for example, the summary given at paragraph 30 of Mrs Rumfitt’s 

evidence); the Order Route had not been put out of bounds to users by locking gates or 

putting up any signs or notices to say that it was “private”; Herbert Bradley died in 

1986 (see paragraph 2.2 of Robert Edward Bradley’s statement) before the beginning 

of any presently relevant period; and Arthur Bradley loved horses, appreciated them as 

part of rural life and allowed them to travel the Order Route. 

 

Implied permission: agricultural activities and passage along the route 

 

79. Implied permission is not to be inferred from the fact that passage may not have been 

possible at times when certain agricultural activities were taking place, whether the 

movement of cows, the positioning of a trailer when mucking out sheds, the presence 

of tractors and machinery, or otherwise. This is part and parcel of life in the countryside 

where public rights of way run along farm tracks. The position should be regarded as 

one of co-existence in just the way that the recreational usage of the land in the village 

green case of Lewis v Redcar and Cleveland Borough Council30 co-existed alongside 

the playing of golf. No doubt there would be some riders like Mrs Gillespie who would 

try to avoid use of the Order Route at milking time precisely so that they did not 

encounter cows, or would otherwise wait until the cows had passed if they did meet 

them. Others would take the approach followed by Pauline Murray, as described by Mr 

                                                
30 [2010] UKSC 11. 
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Bradley, when she turned round without question when finding the Order Route 

blocked by a trailer which was positioned to facilitate mucking out. This is the normal 

give and take of a rural community.  

 

Implied permission: taping of the route on the occasions of motorcycle trials 

 

80. Exclusion of the public from land (even for a limited period of time and on occasional 

days) can, in the context of village green law, support an inference of implied 

permission: Mann v Somerset County Council31. There does not appear to be any reason 

why the same might not also apply in the context of rights of way. Nevertheless, the 

question of whether any such exclusion does justify the inference in any particular case 

is very much dependent on the facts of the case in question. In Cotham School v Bristol 

City Council32 (another village green case) Mann (which involved occasional beer 

festivals and funfairs on the land) was described as a case turning very much on its own 

facts33. In Cotham the implied permission argument was based on the holding of 

organised sports matches and sports days on the land. The case was, however, found to 

be one of co-existence of activities in accordance with the decision in Lewis v Redcar 

and Cleveland Borough Council34 It is of some note that in that latter case Lord Walker 

envisaged that the growing of a hay crop on land could require the absence of users 

during a three month period35 which could be characterised a case where there were 

successive periods during which recreational users were “first excluded and then 

tolerated as the owner decides” without preventing the accrual of prescriptive rights36. 

The correct inference in any given case is a matter of judgment; it is not mandated by 

any rule of law but is very much fact sensitive as Cotham emphasises37. That the matter 

is one of factual evaluation is also made clear in TW Logistics Ltd v Essex County 

Council38.  

 

81. There is a closely related issue in relation to lack of intention to dedicate (and, indeed, 

in relation to the question of interruption). In Ali v Secretary of State for Environment, 

                                                
31 [2017] 4 WLR 170. 
32 [2018] EWHC 1022 (Admin). 
33 At paragraph 86. 
34 [2010] UKSC 11. 
35 At paragraph 24. 
36 At paragraphs 27-28. 
37 Again at paragraph 86. 
38 [2018] EWCA Civ 2172 at paragraphs 88-100. 
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Food and Rural Affairs39 the locking at Christmas of a door, giving access to a path, 

was found not to be sufficient evidence of a lack of intention to dedicate in that the path 

would not then have been likely to have been in general use. The case shows clearly 

that the timing and circumstances of the matter relied on to defeat the accrual of 

prescriptive rights are relevant. They are part of the necessary factual evaluation of 

whether what has been done is sufficient to defeat the operation of section 31 of the 

1981 Act. 

 

82. In the present case it is submitted that the evidence of taping of the route, on the 

occasion of trial riding events organised by the Huddersfield Falcons (on two or three 

Sundays in a year), is not sufficient to justify either an inference of implied permission 

or to amount to an interruption or to provide sufficient evidence of a lack of intention 

to dedicate. Two users (Andrea Whitham and Jane Gillespie) have given evidence that 

they did not, in fact, recall the presence of tape on the Order Route on the occasion of 

motor cycle trials so there is far from a complete evidential basis for finding it was 

invariably present. Its placement was much more the responsibility of the event 

organisers rather than the Bradleys. And the fact that Jane Gillespie was advised to take 

an alternative route through the field suggests not so much a right to exclude but an 

acknowledgment of her right to be there. She was not simply turned back.  

 

83. Moreover, the taping would not necessarily have lasted throughout the daylight hours 

given that an event would start at 9am and finish around 6pm. For events taking place 

on Sundays at periods of the year when daylight hours were longer, there would have 

been time for a morning or evening horse ride on the Order Route before or after the 

event. It is also the case that there were no accompanying notices which stated that the 

Order Route was closed. Such notices as there were (for example, “Falcons”) referred 

to the fact that the event was taking place. The motorcycles would also have been noisy. 

These matters would have been a disincentive to many riders (although Andrea 

Whitham took a more robust approach) who, like Jane Whittell, Mark Corrigan and 

Virginia Stewart would not have wished to have ridden in the vicinity of an event which 

had the propensity to spook horses. It is not sufficient, for the purposes of making out 

a case on implied permission, to rely on the placement of tape across a route at points 

other than its entrance on occasions when many potential users in question (horse 
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riders) could well be disinclined to enter the route at all (given that horses and noisy 

motor cycles would not be a comfortable combination) and thus never get to see any 

tape.     

 

Interruption 

 

84. The Council submits that the question of whether any break in use of the Order Route, 

or interruption to its use, defeats the requirement of section 31(1) of the 1980 Act that 

the use is “without interruption” for a full period of 20 years depends on the judgment 

of the decision-maker as to the sufficiency of that break or interpretation. Normal day-

to-day agricultural activities at Nether Moor Farm are insufficient to amount to an 

interruption to defeat section 31(1) of the 1980 Act for the reasons explained earlier in 

connection with the implied permission argument. There is no case law which would 

justify a conclusion that such activities were an interruption. Similarly, the reasons why 

the taping of the Order Route on the occasions of the Huddersfield Falcons motor cycle 

trials should not lead to a finding that use was with implied permission hold equally 

good in the context of interruption and militate against the conclusion that there was an 

interruption on this score. 

 

85. As to the utilities works in 2007 and 2008, the Council has no evidence of its own to 

contradict the Bradleys’ evidence that these works prevented any access to the Order 

Route from Sandy Lane up to and including the farm and that they lasted for periods of 

approximately twelve and four weeks respectively. It does note, however, that there is 

no documentary evidence that corroborates the periods of the works. The milk tanker 

driver, Frederick Richardson, was not able to provide any real assistance on the period 

of the works. But, even on the basis that the works did last for the periods mentioned 

by the Bradleys, the Council submits that such periods of time are nevertheless limited 

when gauged against the requirement for a 20 year user period and that they would not 

have been a sufficient interruption to defeat the operation of section 31(1) of the 1980 

Act. In this context, it is relevant to note again (see paragraph 79 above) that in Lewis 

Lord Walker envisaged that the growing of a hay crop on land could require the absence 

of users during a three month period40 but that that would not prevent the accrual of 

prescriptive rights41.  

                                                
40 [2010] UKSC 11 at paragraph 24. 
41 Ibid at paragraphs 27-28. 
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Sufficient evidence of lack of intention to dedicate 

 

86. It is submitted that there is not sufficient evidence to show that there was no intention 

to dedicate the Order Route as a bridleway during the relevant 20 year period, whether 

1992 to 2012 or 1989 to 2009. The Council does not understand the Objectors to make 

any case for lack of intention to dedicate on the basis of grounds apart from those which 

are advanced to argue for implied permission. Just as those grounds should not be 

sustained in that context for the reasons already given above in these submissions, so  

also should those grounds be rejected in the present context. In addition, it is very 

difficult to see how allowing the Order Route to be dug up by utility companies in order 

to renew services to Nether Moor Farm could be taken to demonstrate any lack of 

intention to dedicate. The route of the services was the Order Route but the intention 

was simply that the property should enjoy the benefit of modern supply pipes.   

 

Conclusions 

 

87. Overall, the Council submits that the Order should be confirmed as made but, in the 

alternative, if the bridleway case is not considered to be made out, it should be 

confirmed subject to modification to show the Order Route as a footpath. This would 

be under the power conferred by paragraph 8(1)(c) of Schedule 15 to the 1981 Act 

which, subject to the further procedures of paragraph 8(2), enables confirmation with 

modification “to show as a highway of one description a way which is shown in the 

order as a highway of another description”. 

 

88. As to the question of whether it would be appropriate to incorporate any limitations in 

an order, the Council’s position is that it is for the Objectors to justify the same. The 

Council also submits that the question is to be approached on the basis that the 

underpinning theory of the prescriptive acquisition of public rights of way is a notional 

dedication at or before the beginning of the relevant use period: see Barkas42. Further 

oral submissions will be made as necessary when it is known what the Objectors say 

on the issue of limitations. 

 

                                                
42 [2014] UKSC 31 per Lord Carnwath at paragraphs 67-68. 
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89. The Council does not dispute that there would, in principle, be power to confirm the 

Order with modification so as to delete the entire Order Route from the definitive map 

and statement under paragraph 8(1)(b) of Schedule 15 to the 1981 Act which, subject 

again to the procedures of paragraph 8(2), enables a modification “not to show any way 

shown in the order”. Such a modification would also require the substitution in the 

Order of the reference to section 53(3)(c)(ii) of the 1981 Act by a reference to section 

53(3)(c)(iii) (“that there is no public right of way over land shown in the map and 

statement as a highway of any description”). However, the Council’s submits that the 

case for such a modification is not justified on the merits of the case for all the reasons 

already given. Moreover, the Council submits that non-confirmation of the Order would 

not be justified either. 

 

 

Kings Chambers 
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